UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

___________________________________ X
THOVAS A, MONAHAN, ;
Plaintiff/Petitioner,
- against - : CIVIL NO 3:00CV1058(GE.G
; CPI NI ON
BABETTE HOLNMES, ;
Def endant / Respondent . :
___________________________________ X

Plaintiff/Petitioner Thomas A. Mnahan initiated this action
in the Probate Court of Fairfield County on May 25, 2000, seeking
acceptance of his accounting, pursuant to Connecticut Ceneral
Statutes section 45a-175(b), as co-trustee of the Babette Hol nes
Trust, an inter-vivos trust dated February 8, 1982.

Def endant / Respondent Babette Hol nes, the grantor, co-trustee, and
sol e beneficiary of the trust, renoved the action to this Court
on June 9, 2000, pursuant to 28 U S.C. § 1441(a), invoking the
Court's diversity jurisdiction.

Plaintiff now noves this Court to remand the action to the
state court [Doc. #10]. Defendant noves to dism ss the action
[ Doc. #15], arguing that the Probate Court |acks subject matter
jurisdiction and personal jurisdiction over the Defendant due to
i nsufficient service of process and |ack of mninmumcontacts with
the forumstate. |In addition, Plaintiff noves to stay the
proceedi ngs [Doc. #22] in this Court pending the outconme of an
proceeding to determ ne the Defendant’s nental capacity currently
before a Florida state court.

For the reasons set forth below the Court DEN ES



Plaintiff’s notion to remand [ Doc. #10], DEN ES Defendant’s
anended notion to dismss [Doc. #15], DENI ES AS MOOT Defendant's
original notion to dismss [Doc. #5], and GRANTS Plaintiff’s
motion for a stay of proceedings [Doc. #22].

BACKGROUND

Def endant, a Florida resident, created the trust in question
on February 8, 1982, acting as co-trustee with her brother, now
deceased. She executed the First Amendnent to the trust on June
25, 1986 with the witten consent of her co-trustee, revoking al
the provisions of the original trust and substituting new
provi sions. She executed the Second Amendnent to the trust on
Septenber 18, 1995, namng the Plaintiff as successor co-trustee
follow ng the death of her brother. Plaintiff, a Connecticut
resident, was allegedly a famly friend and stockbroker already
responsi ble for investing a portion of the trust assets.

L. MOTI ON TO REMAND

The Court first considers Plaintiff's notion to remand. A
district court may remand an action only when it | acks subject
matter jurisdiction or when there is a procedural defect.

Therntron Prods., Inc. v. Hernmansdorfer, 423 U. S. 336, 342-43, 96

S. C. 584, 46 L. Ed. 2d 542 (1976). In deciding whether to
grant a notion to remand, the first inquiry is whether the case
originally filed in the state forumwas properly renoved to the

federal court. The propriety of renpval is determ ned as of the



time of renoval. The relevant statutory authority, 28 U S.C. 8§
1441(a), provides that "any civil action brought in a State court
of which the district courts of the United States have original
jurisdiction, may be renoved by the defendant” to the district
court. 28 U.S.C. §8 1441(a). The parties do not dispute that
this Court would have had original jurisdiction of this action
based on diversity jurisdiction pursuant to 28 U S.C. § 1332, due
to the diversity of citizenship of the parties and the

sati sfaction of the anount in controversy requirenent.

A Civil Action

Plaintiff first argues that the Defendant's petition for
al l omance of account is not a civil action subject to renoval
because it was not commenced by the filing of a conplaint. See
Fed. R Cv. P. 3 ("Acivil action is comenced by filing a
conplaint wwth the court."”). Plaintiff argues that because he
commenced his "action to submt an accounting,” Conn. CGen. Stat.
8 45a-175(d), by filing a petition with the probate court rather
than by filing a conplaint, the action nust not qualify as a
civil action subject to renmoval. W disagree. Rule 3 does not
state that the exclusive nethod for initiating a civil action is
the filing of a conplaint. |Indeed, Rule 81(c), which governs
procedure after renoval of civil actions fromstate courts to
federal district courts, refers not to a conplaint but to "the
initial pleading setting forth the claimfor relief upon which
the action or proceeding is based . . . ." An initial pleading
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in the probate court, for exanple, a petition to bring an action
to submt an accounting, commences a civil action or proceeding
in state court (subject to renoval), just as a conpl aint
commences a civil action in federal court.

Federal law, not state |aw, determ nes whether the state
court action is a "civil action" within the nmeaning of the

diversity jurisdiction statute. See Conmm ssioners of Rd.

| nprovenment Dist. No. 2 v. St. Louis SW Ry. Co., 257 U S. 547,

557-78, 42 S. . 250, 66 L. Ed. 364 (1921). Cases which
"because of their peculiar formwould be awkward as an ori gi nal
suit in a federal court"” are not excluded fromrenoval. |1d. at
561. A defendant may renove a proceeding with "the sane
essentials as original suits permssible in District Courts; that
is that they can be readily assimlated to suits at common | aw or
equity, and that there nust be diverse citizenship of the parties
and the requisite pecuniary anount involved." [d. at 562.
"[SJuits of a civil nature . . . are those which do not involve
crim nal prosecution or punishnment, and which are of a character
traditionally cogni zable by courts of common |aw or equity."”

M | waukee County v. ME. VWiite Co., 296 U S. 268, 271, 56 S. C

229, 80 L. Ed. 220 (1935). This action clearly involves no
crimnal prosecution, and the relief sought is the type
traditionally sought in courts of equity.

In support of his argunent, Plaintiff maintains that other
courts have rejected renoval of non-conplaints in bankruptcy
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cases and petitions to obtain discovery. Plaintiff points to

Easley v. Pettibone Mchigan Corp., 990 F.2d 905, 912 (6th Cr.

1993), in which the court, while noting the "significant

di fferences between a bankruptcy claimand a civil conplaint,”
remanded t he case because the bankruptcy petition was filed in
violation of an automatic stay and was thus void. Plaintiff also

relies on Inre Matter of Honote, 179 F.R D. 335, 335-36, (S.D

Ala. 1998), in which the court held that a pre-litigation
petition to obtain discovery was not renovable. Plaintiff also

relies on In re Auerbacher, 616 F. Supp. 532, 533-34 (E. D. Pa.

1985), in which the court remanded a trust audit proceeding to
state court because the petition did not adequately allege a
federal basis for jurisdiction. The court noted in dicta that it
woul d have abstained even if it had determ ned that jurisdiction
exi sted, because the state court from which the proceedi ng was
renmoved had exclusive jurisdiction over trusts and estates
di sputes. 1d. at 534. These cases, however, are inapposite to
the instant action, which involves neither a bankruptcy petition
nor a pre-litigation petition for discovery. Furthernore, the
notice of renoval alleges a sufficient basis for federal
diversity jurisdiction, and, as discussed bel ow, the Connecti cut
probate courts do not have exclusive jurisdiction over inter
vivos trust disputes.

Based on the type of relief sought in this action and the
adversarial nature of the proceeding, we find that the action to
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submt an accounting is a civil action and, therefore, is subject
to renoval in accordance with the procedures set forth in 28
U S.C § 1446.

B. Princess Lida Doctrine

Plaintiff next argues that the Court's jurisdiction over the

di spute is barred by the Princess Lida doctrine because the

probate court has exclusive jurisdiction over the trust. Under

the Princess Lida doctrine, a court is divested of jurisdiction

in an in remor quasi in remaction when another court has taken

possession or control of the property in question in a prior,

simlar proceeding. See Princess Lida v. Thonpson, 305 U.S. 456,
466, 59 S. . 275, 183 L. Ed. 285 (1939). Thus, a state court
first assumng jurisdiction over the admnistration of a trust
may mai ntain and exercise that jurisdiction to the exclusion of a
federal court, where: (1) the state court action was filed first;
(2) the state court has the power to adjudicate all the clains
effectively; and (3) under state |law, the state court has
exclusive or continuing jurisdiction over the trust. Barnes v.

Brandrup, 506 F. Supp. 396, 400 (S.D.N. Y. 1981); Schonl and v.

Schonl and, G v. No. 397CV558( AHN), 1997 W. 695517, at *2 (D
Conn. Cct. 23, 1997).

The Princess Lida doctrine is not applicable in this case

because "the jurisdiction of probate courts in Connecticut is not
excl usive or continuing, but is concurrent with that of the
ordinary courts of equity." Schonland, 1997 W. 695517, at *2;
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Second Nat'|l Bank of New Haven v. Harris Trust & Sav. Bank, 29

Conn. Supp. 275, 288, 283 A 2d 226 (Conn. Super. Ct. 1971); see
also Conn. Gen. Stat. 8§ 45a-175(d) ("The action to submt an
accounting to the court, whether by an inter vivos trustee .

or whether pursuant to petition of another party, shall not
subject the trust or the power of attorney to the continuing
jurisdiction of the probate court.”). The Plaintiff's notion to

remand based on the Princess Lida doctrine is denied.

C. Def endant's Mental Capacity

Plaintiff next argues that the Defendant |acks nental
capacity to renove the action and urges this Court to hold an
evidentiary hearing to determ ne whether the Defendant is
i nconpetent and to appoint a guardian ad litemif necessary. In
effect, Plaintiff equates the Defendant’s capacity to renove with
her capacity to sue or be sued.

Capacity has been defined as "the legal ability of a
particul ar individual or entity to sue in, or to be brought into,
the courts of a forum"™ Black's Law Dictionary 297 (6th ed.
1990). Mental capacity or conpetence is the "ability to
understand the nature and effect of the act in which a person is
engaged and the business he or she is transacting.”" [|d. at 986.
Capacity is a procedural, not a jurisdictional, issue. Van Dusen
v. Barrack, 376 U S. 612, 616-24, 84 S. . 805, 11 L. Ed. 2d 945
(1964); see also 6A Wight, MIler & Kane, Federal Practice and

Procedure 8§ 1559 (2d ed. 1990).



Def endant maintains that she is assuned to be conpetent
until inconpetency is established by due process of law. This
argunent begs the very question this Court has been asked to
determ ne, viz., the Defendant’s nental capacity or |ack thereof,
an issue which the Plaintiff raised by specific negative
avernents in accordance with Rule 9(a) of the Federal Rules of
G vil Procedure.

Ordinarily, when counsel suggests that a party is
i nconpetent, a court mnust take proper steps to determ ne the
question. The procedures followed by the court nust conply with
the Due Process C ause, because "a |itigant possesses liberty
interests in avoiding the stigma of being found inconpetent, and

in retaining personal control over the litigation." Neilson v.

Col gate-Palnolive Co., 199 F. 3d 642, 651 (2d G r. 1999) (citation

omtted). "Due process is flexible and call for such procedural

protections as the particular situation demands."” Morrissey v.

Brewer, 408 U. S. 471, 481, 92 S. C. 2593, 33 L. Ed. 2d 484
(1972). Thus, we nust consider the particular facts of this case
in determ ning what procedures are necessary to protect the

Def endant’s interests in this action.

"The capacity of an individual, other than one acting in a
representative capacity, to sue or be sued shall be determ ned by
the law of the individual's domcile." Fed. R Gv. P. 17(b).
Because Defendant is a Florida domciliary, we |l ook to Florida
|aw to determ ne her capacity to sue or be sued. Under Florida
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law, an individual is presuned to be conpetent unless

i nconpetency is established by due process of |law. Harnon v.
Wllians, 596 So.2d 1139, 1142 (Fla. Dist. C. App. 1992).
Florida | aw sets forth mandatory requirenents for the

adj udi cation of incapacity and the appoi ntnent of guardians. See
Fla. Stat. 8 744.331. The party asserting the |lack of capacity
bears the burden of establishing the partial or total incapacity
by cl ear and convi nci ng evidence at an adjudi catory heari ng.

Fla. Stat. 8 744.331(5)(c).

In support of his argunent, Plaintiff has submtted four
reports of independent exam nations by an exam ning committee
conposed of psychol ogi sts and |icensed social workers, ordered by
the Florida circuit court in a proceeding to determ ne incapacity
of the Defendant currently pending before that court. These
reports recommend pl enary guardi anship due to | ack of capacity in
various areas based on detail ed eval uations of the Defendant's
physi cal and nmental condition. Afifth report, also submtted
by the Plaintiff, was prepared by a psychiatrist allegedly hired
by a friend of the Defendant. That report is inconclusive as to
the Defendant's incapacity. We note that the Florida circuit
court has stricken the first four reports and ordered a new
exam ning comnmttee forned, because the Defendant was denied the
assi stance of her chosen counsel during the inconpetency
exam nati ons.

I n defense of her conpetency, Defendant has submtted a
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Fl ori da appel | ate court opinion which, she clains, holds that she

is not inconpetent. See Holnmes v. Burchette, 766 So.2d 387 (Fla.

Dist. C. App. 2000). W do not read that opinion as so hol ding.
Rat her, the appellate court vacated the trial court's order
determ ning incapacity because the trial court failed to hold the
adj udi catory hearing which is mandatory under Florida |law. The
appel l ate court ordered the circuit court to "proceed forthwith
to a determnation in the incapacity proceeding.”" [d. at 388.

That proceeding is still pending. See In re Babette Hol nes,

(Fla. Gr. C. No. 2000GA000522NC, Docket I nformation,
<http://ww.cl erk.co.sarasota.fl.us>.

Because the state court proceeding concerns the very issue
we have been asked to decide, we need not hold an incapacity
hearing or order further psychol ogical exam nations in order to
protect the Defendant’s interests in this litigation. W are
bound to extend full faith and credit to the Florida court’s
judgnent on this issue. |If the Florida court determ nes that the
Def endant | acks nental capacity, a guardian ad litem or
representative will be substituted for the Defendant pursuant to
Rule 25 of the Federal Rules of C vil Procedure, which provides
for the substitution of a representative if a party becones
i nconpet ent .

In any event, we cannot say that the Defendant’s renoval of
the action to this Court was inproper at the tinme of renoval. A
finding of incapacity would not deprive this Court of subject

10



matter jurisdiction over the renoved action, nor would it
constitute a defect in the renoval procedure.

Mor eover, we perceive no non-statutory grounds for remand to
the state court. The Defendant’s interests in this litigation
will be no better served in the state court than in this Court,
shoul d she be proven incapacitated. The Plaintiff argues that a
guardian ad litem if eventually appointed, mght wsh to
"W thdraw' the notice of renoval. W know of no procedural basis
for such a withdrawal, however, and we find Plaintiff’s argunent
w thout merit. The notion to remand on this basis is denied.

D. Abst ention Doctrine and Probate Exception

Plaintiff also argues that the court should abstain from
asserting jurisdiction over the trust accounting action under the
abstention doctrine and the probate exception to diversity
jurisdiction. The probate exception is "one of the nost
mysterious and esoteric branches of the | aw of federal

jurisdiction.” Ashton v. Josephine Bay Paul & C. M chael Pau

Foundation, Inc., 918 F.2d 1065, 1071 (2d G r. 1990) (quoting

Dragan v. Mller, 679 F.2d 712, 713 (7th Cr. 1982) (Posner, J.).

According to the probate exception, a federal court has no
jurisdiction to probate a will, admnister an estate, or
entertain any action that would interfere with probate
proceedi ngs pending in a state court or with its control over

property in its custody. See, e.qg., Markhamv. Allen, 326 U S.

490, 494, 66 S. . 296, 298, 90 L. Ed. 256 (1946); Dulce v.
11



Dul ce, 233 F.3d 143, 145 (2d G r. 2000); Ashton, 918 F.2d at

1071; Schonland v. Schonland, 1997 W. 695517 (D. Conn. 1997).

The probate exception does not apply to trusts, Barnes v.
Brandrup, 506 F. Supp. 396, 399 (S.D.N Y. 1981), and thus, does
not limt this Court's jurisdiction in the instant matter.

Under the abstention doctrine, a court nay decline to assert
subject matter jurisdiction in a matter otherw se properly before
it. Abstention is appropriate only in exceptional circunstances,
confined to three general categories: (1) "in cases presenting a
federal constitutional issue which m ght be nooted or presented
in a different posture by a state court determ nation of

pertinent state law," Col orado River Water Conservation Dist. v.

United States, 424 U.S. 800, 814 (1975); (2) in cases presenting

"difficult questions of state | aw bearing on policy probl ens of
substantial public inport whose inportance transcends the result
in the case then at bar," id., and (3) in cases where, "absent
bad faith, harassnment, or a patently invalid state statute,
federal jurisdiction has been invoked for the purpose of
restraining state crimnal proceedi ngs; state nuisance
proceedi ngs antecedent to a crimnal prosecution, . . . or
collection of state taxes." |[d. at 816 (internal citations and
footnote omtted). None of these categories for abstention apply
in this case, nor are the |egal questions presented "nore conpl ex
or unfamliar than questions involving obligations of fiduciaries
faced by the federal courts in a variety of contexts." Barnes,
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506 F. Supp. at 404. Keeping in mnd "the virtually unfl agging
obligation of the federal courts to exercise the jurisdiction

given them" Colorado River, 424 U.S. at 817, the Court will not

abstain from exercising subject matter jurisdiction over this
matter.

For all the foregoing reasons, the plaintiff's notion to
remand i s DEN ED

1. MOTION TO DI SM SS

Def endant noves to dism ss the action, arguing that the
Connecticut probate court |acks subject matter jurisdiction over
the trust, and that the Connecticut probate court and this Court
| ack personal jurisdiction over her due to insufficient service
of process, failure to conply with the long armstatute, and | ack
of m nimum contacts with Connecticut. Defendant al so appears to
argue that venue is inproper in Connecticut, urging the Court to
transfer the action to Florida.

Plaintiff argues that the Connecticut probate court does
have subject matter jurisdiction over the trust and personal
jurisdiction over the Defendant, and al so that venue is proper in
the this district.

This Court need not concern itself with the jurisdiction of
the state court. W wll assunme, therefore, that the parties
intended to address their jurisdictional argunents to this Court.

A Subj ect Matter Jurisdiction
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This Court's subject matter jurisdiction is not derivative
of the state court's subject matter jurisdiction over the renoved
action. See 28 U . S.C. § 1441(e) ("The court to which such civil
action is renoved is not precluded from hearing and determ ni ng
any claimin such civil action because the State court from which
such civil action is renoved did not have jurisdiction over that
claim"). W have already determ ned that our assertion of
subject matter jurisdiction over this action is proper under the
Court’s diversity jurisdiction, because of the diversity of
citizenship of the parties and the satisfaction of the anount in
controversy requirenent.

B. Personal Jurisdiction

Def endant al so argues that this Court |acks personal
jurisdiction over her because none of the provisions of
Connecticut’s long-armstatute apply to her. She further
mai nt ai ns that she has no contacts with Connecticut, and that any
assertion of personal jurisdiction wuld violate her
constitutional due process rights. Finally, she contends that
the service of process was insufficient. W exam ne each
contention in turn.

1. Conpliance with the |ong-arm statute

The Defendant first disputes the statutory basis for this
Court’s exercise of personal jurisdiction over her. |In cases
i nvoking diversity jurisdiction, a court applies the | aw of the
forumin which it sits in order to determ ne whether it may
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exerci se personal jurisdiction over a defendant. Cutco |Indus.,

806 F.2d at 365 (citing Arrowsmth v. United Press Int'l, 320

F.2d 219, 223 (2d Gr. 1963)). Under Connecticut law, in

determ ning whether a court has personal jurisdiction over a non-
resident individual, the court nust first determ ne whether the
state's long-armstatute is satisfied; if so, the court nust then
deci de whet her that exercise of jurisdiction would offend the due

process clause of the Fourteenth Anendnent. Bensmller v. E.|I

Dupont de Nenours & Co., 47 F.3d 79, 81 (2d Cr. 1995). Long arm

statutes provide for personal jurisdiction, via substituted
service of process (for exanple, by personal service in another
state, by mail to the non-resident’s |ast-known address, or by
publ i cation) over non-resident individuals or entities. See
Bl ack’s Law Dictionary 942 (6th ed. 1990).

In an action such as this one, however, the Court’s

jurisdiction is in remor quasi in rem and thus, we do not seek

to exercise in personamjurisdiction over the defendant via the
| ong-arm statute. The Connecticut Suprene Court addressed the
"unusual nature" of a simlar action for accounting in United

States Trust Co. v. Bohart, 197 Conn. 34, 39 (1985). In that

case, the Court upheld the trial court’s exercise of personal
jurisdiction over the non-resident beneficiaries of an inter-
vivos trust created by Connecticut residents. The Court noted
that the superior court is "vested with the equitable power to
approve an inter vivos trust accounting," but noted that the
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court’s exercise of jurisdiction was "limted to deciding the
propriety of the plaintiff’s proposed accounting and the

def endants’ challenge thereto.” 1d. The Court held that
Connecticut General Statutes 8§ 52-59b,! the long armstatute

whi ch provides for specific jurisdiction over nonresidents and
foreign partnerships in certain types of civil actions, was not
applicable in that case, because the action did not arise from
any acts commtted by the defendants, but that nonethel ess, the

def endants had apparently waived any challenge to the court’s

! The rel evant portion of the statute provides:

(a) As to a cause of action arising fromany of the
acts enunerated in this section, a court may exercise
personal jurisdiction over any nonresident individual,
or foreign partnership, or over the executor or

adm ni strator of such nonresident individual or foreign
partnership, who in person or through an agent: (1)
Transacts any business within the state; or (2) commts
a tortious act within the state, except as to a cause
of action for defamation of character arising fromthe
act; (3) commts a tortious act outside the state
causing injury to person or property within the state,
except as to a cause of action for defamation of
character arising fromthe act, if such person or agent
(A) regularly does or solicits business, or engages in
any ot her persistent course of conduct, or derives
substanti al revenue from goods used or consuned or
services rendered, in the state, or (B) expects or
shoul d reasonably expect the act to have consequences
in the state and derives substantial revenue from
interstate or international commerce; (4) owns, uses or
possesses any real property situated within the state;
or (5) uses a conputer, as defined in subdivision (1)
of subsection (a) of section 1 of public act 99-160, or
a conmputer network, as defined in subdivision (3) of
subsection (a) of section 1 of public act 99-160,

| ocated wthin the state.

Conn. Gen. Stat. 8§ 52-59b(a) (1999).
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exerci se of personal jurisdiction over them |1d. at 40-41 & n.7;

see also Interneat, Inc. v. Anerican Poultry Inc., 575 F.2d 1017

(2d Cr. 1978) (holding that New York’s long armstatute
conferring specific jurisdiction based on a defendant’s acts was
not applicable in an action commenced under New York’s attachnent
| aw, and uphol ding the district court’s exercise of personal
jurisdiction over the defendant based on New York’ s attachnment
law). Simlarly, in this case, section 52-59b is inapplicable as
a basis for the exercise of personal jurisdiction over the

Def endant, and, consequently, this Court may not exercise in
personam jurisdiction over the Defendant.

Rat her, we base our assertion of quasi in remjurisdiction
over the trust and any "parties interested in the account”™ on
Connecticut Ceneral Statutes 8§ 45a-175, which provides that a
court "shall determne the rights of the fiduciaries in the
account," and also provides for "notice of the hearing on the
account to be given in such manner and to such parties as [the

court] directs.” Conn. CGen. Stat. 8§ 45a-175(f). Quasi in rem

jurisdiction is defined as the "type of jurisdiction of a court
based on a person’s interest in property within the jurisdiction
of the court.” Black’'s Law Dictionary 1245 (6th ed. 1990).

Quasi in rem proceedi ngs are brought against the defendant

personal ly, yet "it is the defendant’s interest in the property
that serves as the basis of the jurisdiction.” |Id. Here, the
Plaintiff seeks to have the Court accept his accounting and
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declare his rights and responsibilities as trustee. Thus, the
Court may exercise jurisdiction over the defendant, assum ng
proper notice has been given and due process is not offended,
based on her interest as co-trustee and beneficiary in the trust.
Def endant, however, maintains that the trust should be
adm nistered in Florida, and that this Court has no jurisdiction
over the trust. W disagree. Jurisdiction over the trust is
based on Connecticut Ceneral Statutes 8 45a-175(b), which
provides that "[a] trustee . . . of an inter vivos trust
may nmake application to the court of probate for the district
where the trustee . . . has his or its principal place of
busi ness or to the court of probate for the district where the
trustee or any one of them. . . resides . . . ." Conn. CGen
Stat. 8§ 45a-175(b). The Plaintiff resides and has his principal
pl ace of business in the district in Connecticut in which he
commenced this action. Thus, our assertion of subject matter

jurisdiction and quasi in remjurisdiction over the trust and the

Def endant as an interested party in the trust is authorized by
statute.

2. Constitutional due process

Qur next consideration is whether our exercise of
jurisdiction over the Defendant conports with the due process
clause of the Fourteenth Anmendnent. It is well settled that "[a]
state court may exercise personal jurisdiction over a nonresident
defendant only so long as there exist 'mnimum contacts' between
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t he defendant and the forumstate." Wrld-Wde Vol kswagen Corp.

v. Wodson, 444 U. S. 286, 291 (1980). The m ni mum contacts
doctrine applies to "all assertions of state court jurisdiction,"

whet her in personamor quasi in rem See Shaffer v. Heitner, 433

U .S 186, 212, 97 S. C. 2569, 53 L. Ed. 2d 683 (1977); Hanson v.
Denckla, 357 U.S. 235, 252-54, 78 S. C. 1228, 2 L. Ed. 2d 1283
(1958) (insufficient contacts between the defendant and the forum

state); Cargill Inc. v. Sabine Trading & Shipping Co., Inc., 756

F.2d 224, 228 n.2 (2d Cir. 1985) (quasi in remjurisdiction);

United States Trust Co. v. Bohart, 197 Conn. at 43 (finding

sufficient contacts between the non-resident trust beneficiaries
and Connecticut in a trust accounting action). The contacts nust
be such that "maintenance of the suit does not offend traditional

notions of fair play and substantial justice."” |International

Shoe Co. v. Washington, 325 U. S. 310, 326 (1945).

A court may assert specific jurisdiction over a nonresident
defendant if the defendant has "purposefully directed his
activities at residents of the forum. . . and the litigation
results fromalleged injuries that arise out of or relate to

those activities." Burger King Corp. v. Rudzewi cz, 471 U S. 462,

472 (1985) (internal quotation marks and citations omtted).
"[1]t is essential in each case that there be sone act by which
t he defendant purposefully avails itself of the privil ege of
conducting activities within the forum State, thus invoking the
benefits and protections of its laws.” |1d. at 475 (quoting
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Hansen v. Denckla, 357 U S. 235, 253 (1958)). Physical presence

in the forumstate, however, is not required. Burger King, 471

U S at 476.

We have no difficulty in finding that the Defendant
purposefully availed herself of the benefits and protections of
the laws of the State of Connecticut by appointing the Plaintiff,
a Connecticut resident, to serve as co-trustee of the inter vivos
trust which she created and of which she is the sole beneficiary,
and that she should have reasonably anticipated that she m ght be
hal ed into court here. Therefore, we find that the Defendant has
established sufficient contacts with the State such that our
exercise of jurisdiction over her to the extent of her interest
in the trust does not offend her due process rights.

Mor eover, we do not believe that requiring the Defendant to
present her objections, if any, to the Plaintiff’s trust
accounting in this forumwould offend traditional notions of
fundanmental fairness and substantial justice, considering all the

facts and rel evant circunstances in this case. See Burger King,

471 U. S. at 477. Al though we recogni ze the burden placed on

Def endant in defending this action in Connecticut, we bal ance
that consideration against the Plaintiff’'s interest in submtting
his trust accounting in a convenient forumand the State's
significant interest in admnistering a trust accounting in which
a Connecticut resident has an interest, and concl ude that our
assertion of jurisdiction does not violate the Defendant’ s due
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process rights.

The Defendant al so argues that a choice of |aw provision in
the trust agreenent requires that venue be transferred to
Florida. W disagree. The choice of |aw provision nerely
requires that the trust be interpreted according to Florida | aw
This Court is well able to apply the laws of Florida should
interpretation of the trust beconme necessary. Although a choice
of |aw provision may be relevant in determ ning whether a
def endant has sufficient contacts with a forumto be subject to

personal jurisdiction there, see Burger King, 471 U S. at 481-82,

we do not believe the presence of a choice of |aw provision
necessarily prevents courts in all other fora from exercising
ot herwi se conpetent jurisdiction. WMreover, there does not
appear to be a forum selection clause in the trust agreenent
whi ch woul d require that accountings and other litigation
concerning the trust be brought exclusively in the Florida

courts. W hold that our assertion of quasi in remjurisdiction

over the trust and over the Defendant to the extent of her
interest in the trust does not offend traditional notions of
fundanental fairness and substantial justice, and thus, does not
of fend the Defendant’s due process rights.

3. Sufficiency of Service of Process

Finally, the Defendant argues that she was not served with
process when the Plaintiff instituted this action in the probate
court. Plaintiff maintains that he satisfied Connecticut's
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probate rules by serving the Defendant with notice of the hearing
by registered mail delivered to the Defendant at her |ast-known
address in Florida as well as to her attorneys of record.

Rul e 4(e) of the Federal Rules of Cvil Procedure provides,
in relevant part, that service upon an individual may be effected
"pursuant to the law of the state in which the district court is
| ocated, or in which service is effected, for the service of a
sumons upon the defendant in an action brought in the courts of
general jurisdiction of the State . . . ." Fed. R Cv. P. 4(e).
Thus, we |l ook to Connecticut |aw to determ ne whet her nai
service i s acceptable.

We have al ready determ ned that Connecticut General Statutes
section 52-59b, the long-arm statute conferring specific personal
jurisdiction over nonresidents based on certain conduct and
speci fying the appropriate nethod for service of process as to

t hose nonresidents, does not apply to this quasi in remaction.

See infra Part I1.B.1. Furthernore, Connecticut General Statutes
section 52-57, which specifies the manner of service upon
residents of Connecticut, does not apply here.

Rat her, we find authority for constructive service of
process on the Defendant in Connecticut General Statutes section

52-68,2 which provides for such notice to nonresident adverse or

2 Connecticut Ceneral Statutes section 52-68, entitled
"Notice to nonresident adverse or interested parties and
interested parties unknown to plaintiff," provides:
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interested parties in in remactions as the court deens
r easonabl e.

In addition, the Connecticut statute authorizing the probate
court’s jurisdiction over accounts of fiduciaries provides that
"[t]he court shall cause notice of the hearing on the account to
be given in such manner and to such parties as it directs.”

Conn. Gen. Stat. 8 45a-175(f). The probate court fromwhich this
matter was renoved apparently deenmed mail service to be an
adequat e net hod of providing notice to the Defendant, and
Def endant concedes that she had actual notice of the proceedings.

We al so note that service by mail satisfies the superior

court’s practice rules governing service of process. Section 10-

13 of Connecticut’s Practice Rules for the Superior Court

(a) The superior court, and the judges, clerks and
assistant clerks thereof, may, except where it is

ot herw se specially provided by | aw, nmake such order as
is deened reasonable, in regard to the notice which
shall be given of the institution or pendency of al
conplaints, wits of error and appeals from probate,
whi ch may be brought to or pending in the superior
court, when the adverse party, or any persons so
interested therein that they ought to be made parties
thereto, reside out of the state, or when the nanes or
resi dences of any such persons in interest are unknown
to the party instituting the proceeding.

(b) Such notice, having been given and proved by the
affidavit of the officer who served the notice or by

ot her conpetent evidence, shall be deenmed sufficient
service and notice, and the court nmay proceed to a
hearing, unless otherw se provided by |law, or nmay order
further notice as it deens reasonable.

Conn. Gen. Stat. § 52-68.
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provides that "[s]ervice upon the attorney or upon a pro se party

may be by delivering a copy or by nmailing it to the | ast
known address of the attorney or party. . . . Service by mail is
conpl ete upon mailing."

Considering all the circunstances of this case, including
the fact that we are not asserting in personamjurisdiction over
t he Defendant, that she is a non-resident, and that she concedes
that she had actual notice of the proceedings in the probate
court, we find that service by registered mail was reasonabl e and
thus conplies with Connecticut |aw. Because mail service
satisfies the rules of Connecticut’s courts of general
jurisdiction, such service also satisfies the Federal Rules of
Cvil Procedure. Thus, we find that, although service by mai
woul d not have been adequate to provide personal jurisdiction
over the Defendant, it is sufficient to provide notice in this

quasi in remaction. Defendant’s notion to dism ss on this basis

i s denied.

[11. Motion to Stay Proceedi ngs

The Plaintiff has noved to stay the proceedings in this
Court pending a final judgnment in the incapacity proceeding in
the Florida circuit court. W discussed this issue in our ruling
on the Plaintiff’s notion to remand, see supra Part 1.C, and
concl uded that should the Florida court find the Defendant to be

i ncapacitated, this Court would appoint a guardian ad litemto
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protect her interests in this action. Al though we saw no reason
to remand on that basis, we are hesitant to proceed in this
action until the matter of the Defendant’s capacity is decided.
Therefore, we grant the Plaintiff’s notion to stay the
proceedi ngs pendi ng the outcone of the Florida action.

CONCLUSI ON

For the foregoing reasons, the Plaintiff’s notion to renmand
[ Doc. #10] is DENIED. The Defendant’s notion to dism ss [Doc.
#5] and anended notion to dismss [Doc. #15] are DENIED. The

Plaintiff’s notion to stay the proceedings [Doc. #22] is GRANTED

SO ORDERED
Dat ed: March 30, 2001
Wat er bury, Conn. /sl
Gerard L. Goettel
U S. D J.
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